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STATEMENT OF QUESTIONS PRESENTED 


The question, in each case, is whether in a trial for violations of 
D. C. Code, 1951, 22-1410, the "worthless" check statute, the trial 
court should have directed an acquittal where the government's 
evidence showed only that the check had been given for a pre-existing 
debt, no other facts or circumstances appearing in the evidence tend- 
ing to show that the check was issued "with intent to defraud." 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit — 


No. 14,430 


CONWAY ELLIS CLARKE, 


Appellant, 


Vv. 


UNITED STATES OF AMERICA, | 
Appellee. 


No. 14,431 


CONWAY ELLIS CLARKE, 
Appellant, 


Vv. 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE MUNICIPAL COURT OF APPEALS FOR THE | 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Each of these cases involved violations of Title 22-1410, D. C. 
Code, 1951 Ed. The Municipal Court, Criminal Division, had juris- 
diction of each under D. C. Code 11-755. The Municipal Court of Ap- 
peals had jurisdiction under D. C. Code 11-771. This court has 
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jurisdiction under D. C. Code 11-733, petitions for the allowance of 
these appeals having been granted in this court by order dated Septem- 
ber 29, 1958. 


STATEMENT OF THE CASE 
A. 


PROCEEDINGS IN THE COURTS BELOW 


These are appeals taken from judgments of the Municipal Court 
of Appeals for the District of Columbia, affirming judgments of the 
Municipal Court, Criminal Division, in two separate actions tried in the 
latter Court at the same time and before the same Jury. (J.Az3. 3, 2) 
The informations filed in each case (J.App. 1, 2) respectively alleged 
violations of Title 22, Section 1410, District of Columbia Code, 1951 
Edition, commonly called the "bad check law." 


The evidence in No. 14,430 purported to show that sometime prior 
to January 19, 1957 one James Lofland, the complaining witness, was 
the owner of a grocery store in the 4800 block of Georgia Avenue, N.W. 
in the District of Columbia; that there came a time when he agreed to 
sell the grocery store business to the defendant subject to the condition 
that the District of Columbia health authorities would approve defendant 
and issue him the necessary license or licenses; that at that time the 
cash register in the store contained Fifty Dollars ($50.00) in cash and 
he (Lofland) agreed to allow this money to remain in tne register pend- 
ing the action of the District of Columbia authorities; that no agreement 
of any nature whatsoever was made by the parties with respect to this 
sum of money. (J.App. 6) 


Lofland further testified that on January 19, 1957 he met the 
defendant and demanded the return of his Fifty Dollars ($50.00), for 
which the defendant gave Lofland his check dated January 19, 1957 in 
the sum of Fifty Dollars ($50.00) drawn upon the Peoples National Bank 
of Charlottesville, Virginia (J.App. 7); that this check was returned by 
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the bank marked "insufficient funds"; that when he notified defendant of 
this fact defendant promised to pay said sum but that he did not make 
the payment and had not paid the witness as of the date 9 trial. (J. App. 
6, 7) 


In case No. 14,431 the same Lofland testified that on January 5, 
1957 he had a conversation with defendant regarding a milk bill which 
was then due and owing but which defendant was unable to pay; that 
defendant requested Lofland in this telephone conversation to pay the 
bill for him and that he would reimburse Lofland; that defendant gave to 
Lofland, later that day, a check in the amount of Forty Dollars and Fifty 
Cents ($40.50), likewise drawn on the Peoples National Bank of Charlottes- 
ville, Virginia, which was the amount of the milk bill Lofland had paid for 
defendant and that when this check was presented to the bank it was like- 
wise returned marked "insufficient funds"; that defendant thereafter 
promised to make the check good but did not and as of the date of trial 
still had not paid to the witness the sum of Forty Dollars and Fifty Cents 
($40.50). (J.App. 7, 8) 


At the close of the government's case defendant i‘ fora 
directed verdict of acquittal as to both informations on the common 
ground that the evidence adduced by the government established that the 
defendant did not have any intent to defraud in making and issuing the 
checks in question, that intent to defraud was an essential element of 
the statute, and that under the evidence adduced defendant was not guilty 
of the crimes charged in the informations. (J.App. 9) : 


This motion was overruled by the trial judge, whereupon defendant 
rested without offering any evidence in his own behalf. (J .App. 9) 


Upon a jury verdict of guilty on each information, judgments were 
entered and defendant was sentenced to consecutive terms of One 
Hundred Dollars ($100.00) or ninety (90) days in jail on each charge. 
(J.App. 2, 3) | 
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Upon appeal to the Municipal Court of Appeals, these judgments 
were affirmed in a decision dated April 7, 1958. (J.App. 9) 


This Court allowed this appeal from the order of the Municipal 
Court of Appeais by order dated September 29, 1958. 


B. 


STATEMENT OF APPELLANT'S POSITION 

WITH RESPECT TO QUESTIONS RAISED 

IN ORDER ALLOWING THIS APPEAL 

In the order allowing this appeal, Circuit Judge Bazelon stated 

that if he should be a member of the division of the Court hearing the 
appeal, he would wish the parties to brief and the court to consider the 
additional question whether an alternative sentence of fine or imprison- 
ment is an invalid discrimination between those who are able to pay and 
those who are not. (Cf. Judgment in the Municipal Court, J.App. 2, 3) 


Appellant sincerely appreciates the concern of the court as to any 


impropriety which may appear in the record below. Appellant's position, 


however, is this. While he is not a rich man, he can, nevertheless, pay’ 
the fine imposed as an alternative to imprisonment. If the question 
raised by Circuit Judge Bazelon was to be considered by the Court, 

and answered affirmatively, appellant might be deprived of this alter- 
native choice upon remand of this cause to the trial court for re- 
sentencing, since, certainly, an invalid sentence will not void the con- 
viction on which it is based. DeBeuque v. U. S., 66 App. D. C. 36, 85 F. 


2d 202; Anderson v. Revis, 66 App. D. C. 174, 85 F.2d 673; King v. U. S.., 


69 App. D. C. 10, 98 F.2d 291. 


Appellant, therefore, respectfully declines to rely on any possible 
impropriety in the sentence as a ground for this appeal. 


STATUTES INVOLVED 


See opinion of the Municipal Court of Appeals (J.App. 10). 
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STATEMENT OF POINTS 


Appellant contends that since the government's evidence showed 
that checks in question were given in payment of a pre-existing indebted- 
ness and failed to show any facts or circumstances indicating an intent 
to defraud on the part of appellant, the informations should have been 
dismissed on appellant's motion for directed verdict. The trial court 
and the Municipal Court of Appeals erred in holding to the contrary. 


SUMMARY OF ARGUMENT 


"Intent to defraud" is an essential element of the crime defined 
by the statute. The presumption of fraudulent intent arising from circum- 
stances set forth in the statute will not carry the case to the jury where 
it otherwise appears from the government's evidence that defendant had 
no fraudulent intent. Fraudulent intent may be inferred only from the 
nature of defendant's act viewed in the light of all of the circumstances 
surrounding its performance. Where the check is given in payment of a 
pre-existing indebtedness and, where, from the surrounding facts and 
circumstances, as shown in the government's case, no loss of any right, 
remedy, or thing of value by the person receiving the check is possible, 
the inference of fraudulent intent cannot be made. No such facts or 
circumstances appeared here and the government therefore failed to 


prove an essential element of the crime charged. 


ARGUMENT 


Despite the absence of any clear indication in the record in No. 
14,430 it is respectfully submitted that the transaction involving the 
leaving of Fifty Dollars ($50.00) in the cash register of the store at the 
time of the contract of sale to the defendant may be fairly summarized 
as follows: 3 


The complaining witness left Fifty Dollars ($50.00) in the cash 
register at the time of the sale of the grocery store business to defendant. 
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No agreement was reached by the parties with respect to the ownership 
of that sum of money, or were any terms agreed upon for its repayment. 
Sometime later, after the approval of the licenses of defendant by the 
appropriate District of Columbia authorities, return of the Fifty Dollars 
($50.00) was demanded by the complaining witness. It is respectfully 
submitted that the only inference which can be drawn from the record 
as it is presented to this Court is that at the time the Fifty Dollars 
($50.00) was left in the cash register defendant became indebted to the 
complaining witness in that amount and that on January 19, 1957 the 
complaining witness demanded payment of that indebtedness. 


With respect to the transaction involved in No. 14,431 it is clear 
that the complaining witness advanced, for the account of the defendant, 
the sum of Forty Dollars and Fifty Cents ($40.50) to pay a certain bill 
owed by the defendant to a third party, upon defendant's promise to re- 
imburse the complaining witness in that amount. This created an in- 
debtedness of defendant to the complaining witness and in payment 
thereof later in the same day defendant gave his check in that amount. 


It is thus clear that in both cases the checks issued by the defendant 
to the complaining witness were made in payment of a pre-existing in- 
debtedness. 


An essential element of the crime defined in Title 22, Section 1410, 
District of Columbia Code, 1951 Edition, is that the person charged shall 


have made, drawn or uttered the check in question "with intent to defraud". 


Insofar as here pertinent the statute further provides 


"As against the maker or drawer thereof, 
the making, drawing, uttering, or delivery by 
such maker or drawer of a check, draft, or 
order, payment of which is refused by the drawee 
because of insufficient funds of the maker or 
drawer in its possession or control, shall be 


rima facie evidence of the intent to defraud..." 
(Emphasis supplied.) 


As is usual in cases of this nature, the prosecution adduced no 
direct evidence of specific intent to defraud, but rather relied on the 
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proof of the making of the check, its issuance, and its non-payment 
within five (5) days after notice of protest, as staal: the burden of 
proof upon it as to the crimes charged. 


It is appellant's contention that in both cases the evidence adduced 
by the prosecution, taken as a whole, did not constitute even prima facie 
evidence of intent to defraud, that the prima facie presumption provided 
by the statute was rebutted by the whole of the government's evidence, 
and that the government's evidence showed in fact that defendant did not 
have the intent to defraud at the time of the issuance of the checks in 
question. | 


In Neely v. United States, 80 U.S. App. D.C. 187, 150 F.2d 977, the 
United States Court of Appeals for the District of Columbia Circuit 
quoted Justice Story’s definition of prima facie evidence in Kelly v. 
Jackson, 6 Pet. 622, 632, 31 U.S. 622, 632, 8 L. Ed. 523; 

"It is such as, in judgment of law, is suffi- 
cient to establish the fact; and, if not rebutted, 
remains sufficient for the purpose." (Emphasis 
in original) ! 

It is clear then that the statutory establishment of the issuance of 
the check and its refusal by the drawee as prima facie evidence of the 
intent to defraud gains the government nothing in meeting the burden of 
proof placed upon it in this and all criminal cases to establish all of 
the elements of the crime charged to the satisfaction of the jury beyond 
a reasonable doubt. Proof of these elements is only prima facie evi- 
dence of this particular element of the crime, which, if not rebutted, 
may justify a jury verdict of guilty. ! 


By the operation of the statute, they are rungs on a ladder by 


which the government's case may rise to proof of the ultimate fact of 
intent to defraud. If the rungs are weakened or removed entirely from 
the ladder by the force of facts shown, in the government's own case or 
by the defendant, rebutting the existence of this ultimate fact, the gov- 
ernment must fall short of its goal of proof beyond a reasonable doubt 
and the defendant is entitled to a directed verdict of acquittal. 
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It is respectfully submitted that since the evidence in both of these 
cases clearly indicates that the checks in question were given in payment 
of pre-existing indebtedness and since no consideration of any kind 
passed from the payee to the maker of the checks as a result of the de- 
livery of the checks, it follows as a matter of course that the defendant 
could not have had any intent to defraud, and, since such intent is an 
essential element of the crime charged the offense was not proved. 


The leading case on this proposition is that of Berry v. State of 
Georgia, 153 Ga. 169, 111 S.E. 669. 


It appeared in that case that the complaining witness loaned the 
defendant a2 sum of money to pay a fine imposed upon him and that after 
several demands for payment the defendant gave to the complaining wit- 
ness his check in the amount of the sum advanced. 


The defendant was tried and found guilty under a statute in all 
respects identical to the one here involved. The Court disposed of the 
critical question of the existence of intent to defraud in the following 


language. 


"Does the giving of a check in payment of an 
antecedent debt due by the maker to the payee, 
with a false statement by the maker that he had 
the money in the bank to meet the same, when by 
this statement the maker did not deprive the payee 
of any right, did not procure anything of value from 
the payee by making such statement, and did not 
appropriate anything belonging to the payee wrong- 
fully, constitute an offense under this statute ? 
What does the language ‘with intent to defraud’ 
mean? The payee need not be actually defrauded. 
The intention to defraud is sufficient. Webster 
defines the word 'defraud' as follows: 'To deprive 
of some right, interest, or property by a deceitful 
device; to cheat; to overreach.' 


"The Encyclopedia Dictionary defines the 
term as meaning: 'to deprive of a right, by with- 
holding from another, by indirection or device, 
that which he has a right to claim or obtain.’ 
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"The meaning of this term is largely influenced 
by the sense in which it is used, or by the subject 
to which it relates. It has been defined as meaning 
to cheat, as to defraud a creditor, to defeat or: 
frustrate wrongfully, to deprive another of a right, 
either by obtaining something by deception or arti- 
fice, by appropriating something wrongfully, or by 
taking something wrongfully without the knowledge 
or consent of the owner, to deprive or withhold from 
another that which justly belongs to or is due him, 
to deprive of something dishonestly, to injure by 
embezzlement, to overreach, and to rob. 18 C.J. 
468. In construing statutes we must es give 
to words their ordinary signification... 


"By giving this check the defendant did not 
obtain from the payee any money, property or. other 
thing of value. He did not deprive the payee of any 
right. Bank checks are not payment until themselves 
paid... The acceptance of this check by the payee did 
not amount to a novation of the original contract. The 
purpose of the defendant in giving this check was not 
to deprive the payee of any right, money, property, or 
other thing of value, and he did not intend to defraud 
the payee in giving the same. His evident purpose 
was to escape the importionate duns of his creditor, 
and to get a temporary respite therefrom... 


"The evidence for the State disclosing that there 
was no intent to defraud the payee of any right, 
property, money, or other thing of value, the defendant 
should not have been convicted, although he falsely 
stated before he gave his check that he had put funds 
in the bank to meet the same. The Court erred in not 

‘iw granting a new trial." 


= The Court's attention is respectfully invited to the other cases on 
this point collected in an annotation to Berry v. State, supra, at 35 A.L.R. 
. 387. : 


‘ The most recent case on this point which appellant has been able 


to find is State v. Riccardo, 32 N.J. Super 89, 107 Atl. 2d 807. In that 
+ case the defendant gave a check in December of 1953 in payment for a 
+ shipment of goods made by the payee in July of 1953. The Court noted 


that the precise question presented there, as here, had not been passed 


upon by the Appellate Courts of New Jersey, but referred to a "wealth 
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of authority" in other jurisdictions having similar statutes to New Jersey, 
"holding in effect that while the mere fact that a check is given for a past 
consideration does not ipso facto negative the element of fraud, it is a 
controlling circumstance where no other element of fraud exists,'citing 
People v. Humphries, 226 App. Div. 500, 234 N.Y.S. 688; People v. Nibur, 
238 App. Div. 233, 264 N.Y.S. 148; State v. Lowenstein, 109 Ohio St. 393, 
142 N.E. 897; Berry v. State, supra; State v. Vandenburg, 2 Atl. 2d 916. 


In Riccardo the New Jersey court noted the difference between the 
apparent statutory purpose of the law in its jurisdiction and the purpose 
of similar statutes promulgated elsewhere. 

"In some jurisdictions the statutes relating to 
the drawing of checks without sufficient funds to 
honor them do not include as an element of the 
statutory offense the intent to defraud. Kansas has 
such a statute and in commenting on it the Kansas 
Supreme Court said: 'the purpose of the statute 
was to discourage overdrafts and resulting bad 
banking (citing authorities) to stop the practice of 
"check kiting," and generally to avert the mischief 
to trade, commerce, and banking which the circula- 
tion of worthless checks inflicts.’ The decisions 
under such statutes have no applicability to cases 
arising under the New Jersey statute." 

By making the subjective element of intent to defraud an essential 
of the crime defined by the District of Columbia statute, Congress 
plainly intended that guilt should involve a personal factor and that the 
onus of criminality should not attach to bogus check writing merely be- 
cause of its supposedly harmful effects in the commercial world. The 
apparent legislative purpose, in other words, clearly comprehends only 
those situations where there is a potential of loss or harm to the 
individual taking the worthless instrument, and if that situation does not 
exist in the transaction involved, it is not a crime as set out in the 


statute. 


In the case of Colin v. State (Tex. Cr. App.) 168 S.W. 2d 500, the 
Texas court adopted as its own opinion a brief for the state filed by the 
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Attorney General of Texas on this precise question which reviewed all 
of the applicable authorities. There the defendant was charged with 
having given a check when he did not have sufficient funds in the bank to 
cover it, in payment of an account incurred for the purchase of dairy 
products and ice cream. "Otherwise expressed, it was given to pay a 
pre-existing debt.” 168 S.W. 2d 500. The brief of the Attorney General 
stated: 


"There may be facts accompanying the payment 
of a pre-existing debt which would evidence an intent 
to defraud, but the mere fact that an account was 
paid by a bad check does not show an intent to defraud. 
We think a jury would be warranted in finding an intent 
to defraud under the circumstances shown in the Lowen- 
stein case from Ohio. (Cited supra.) There might also 
be present in the evidence an intent on the part of a de- 
fendant to give a check for an account, thereby leading 
the creditor to think that his account was settled and 
cause him to thereby extend further credit to an accused.. 
We do not mean to say credit would have actually to be 
extended but there would be some evidence of an intent 
on the part of an accused to obtain further credit. Too, 
it might be shown that the check was given by the 
accused in order to obtain a receipt evidencing the pay- 
ment of his account. It is not necessary that anything 
be actually obtained before the offense is made out... 


"Under the facts of this case it would seem that 
there was no intent to defraud shown because the evi- 
dence merely shows that the check was given for a pre- 
existing indebtedness. This would be sufficient under 
some of the cases cited, but under those which appear 
the better reasoning the evidence 
Emphasis supplied. 













is insufficient."’ 


To summarize then, the evidence adduced by the government in 
this case shows plainly that in both instances the checks issued by the 
defendant were given in payment of pre-existing indebtedness. The 
evidence taken as a whole is totally devoid of any direct proof of intent 
to defraud on the part of the defendant, and on the contrary shows, that 
he could not have and did not have any intent to defraud inasmuch as 
by its very nature, his act could have induced no reaction on the part of 
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the complaining witness resulting in the deprivation of any right or 
property of that person. 


This being so, it is respectfully submitted, that defendant's motion 
for directed verdicts of acquittal in both cases made at the conclusion of 
the government's case should have been granted and the trial court 
erred in overruling said motion. 


One thing more remains to be said on the proposition advanced by 
appellant. To hold otherwise, it is respectfully submitted, is to inject 
into normal .debtor-creditor relationships the substance, if not the form, 
of a concept long ago excised from our jurisprudence, namely, that 
criminal sanctions may be imposed on the always ill-advised but 
frequently desperate, panic-stricken acts of failing debtors in their 
attempts to ward off pressing creditors. A holding contrary to that 
advanced by appellant here comes perilously close to reviving the 
debtor's prison of an unenlightened bygone era. And certainly it would 
positively make the Metropolitan Police Department of the District of 
Columbia and the United States Attorney's office the most effective 
"high-pressure" collection agencies the commercial world has ever 
known. It is an unwarranted assumption that Congress intended that a 
promise to pay a debt, effectuated by the issuance of a worthless check, 
is a crime, whereas the promise alone, remaining unperformed is not. 


These considerations of the implications of a decision upholding 


the court below are advanced in all seriousness and, it is hoped they 


will be received by this court in the same spirit. It is reasonable to 
suppose that this court would seek, if at all possible, to avoid the retro- 
gressive development in our commercial life which is implicit in the 
rule of law adopted by the trial court. 
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CONCLUSION 


For these and other reasons to be shown to the court upon a 
hearing of this appeal it is respectfully submitted that the judgments 
of the trial court in No. 14,430 and No. 14,431 should be reversed and 
the informations dismissed. | 


Respectfully submitted, 


JOSEPH V. GARTLAN, JR. 


1701 K Street, N. W. 
Washington, D. C. 


Attorney for ‘Appellant 
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2. 


JOINT APPENDIX 


IN THE MUNICIPAL COURT FOR THE © 
DISTRICT OF COLUMBIA | 


March Term, A. " 1957 


DISTRICT OF COLUMBIA )SS. 

Oliver Gasch, Esquire, Attorney of the United States in and for 
the District of Columbia, who, for the said United States, prosecutes 
in this behalf, by William A. Dougherty, Esquire, one of his assistants, 
comes here into Court, at the District aforesaid, on the 22nd day of 
March, in the year of our Lord one thousand nine hundred and 57 in this 
said Term, and for the said United States, gives the Court here to under- 
stand and be informed, on the oath of one B. D. Clark that one Conway 
Ellis Clarke late of the District aforesaid, on the 19th day of January 
in the year of our Lord one thousand nine hundred and 57 with force and 
arms, at the District aforesaid, and within the jurisdiction of this Court, 
with intent to defraud, did make, draw, utter, and deliver to one J. G. 
Lofland a certain paper writing in the form of a bank check upon a certain 
banking institution doing business in Charlottesville, ‘Va. under the name 
and style of Peoples National Bank, for the payment of money of the 
value of Fifty and no/100 dollars and cents in the national currency of 
the United States of America, knowing at the time of said making, draw- 
ing, uttering, and delivering of said check that he, the said Conway 
Ellis Clarke did not have sufficient funds in or credit with the bank for 
the payment of said check in full upon its presentation; and he, the said 
Conway Ellis Clarke, did not pay the said J. G. Lofland, the holder of 
said check, the amount due thereon within five days after receiving 
notice that said check had not been paid by said bank; 

2 against the form of the statute in such case made and provided, 

and against the peace and Government of the United States of America. 

Whereupon, the said Attorney of the United States, who, in this 
behalf, prosecutes for the said United States, in manner and form as 





2 
aforesaid, prays the consideration of the Court here in the premises, 
and that due proceedings may be had against the said Conway Ellis 
Clarke in this behalf to make him answer to the said United States 
touching and concerning the premises aforesaid. 


Oliver Gasch 
Attorney of the United States 
in and for the District of Columbia 


By /s/ Wm. A. Dougherty 
His said Assistant 


Personally appeared B. D. Clark before me this 22nd day of 
March, A.D. 1957, and being duly sworn according to law doth declare 
and say that the facts as set forth in the foregoing information are true. 


/s/ Wm. A. Dougherty 
Asst. Attorney of the United States 
in and for the District of Columbia 


IN THE MUNICIPAL COURT FOR THE DISTRICT 
OF COLUMBIA 


DISTRICT OF COLUMBIA __) SS: March Term, A.D. 1957 
Oliver Gasch, Esquire, Attorney of the United States in and for 
the District of Columbia, who, for the said United States, prosecutes 
in this behalf, by William A. Dougherty, Esquire, one of his assistants, 
comes here into Court, at the District aforesaid, on the 22nd day of 
March, in the year of our Lord one thousand nine hundred and 57, in 
this said Term,. and for the said United States, gives the Court here to 
understand and be informed, on the oath of one B. D. Clark that one 
Conway Ellis Clarke late of the District aforesaid, on the 5th day of 
January in the year of our Lord one thousand nine hundred and 57, with 
force and arms, at the District aforesaid, and within the jurisdiction 
of this Court, with intent to defraud, did make, draw, utter, and deliver 
to one James Lofland, a certain paper writing in the form of a bank 
check upon a certain banking institution doing business in Charlottesville, 
Va. under the name and style of People's National Bank, for the pay- 
ment of money of the value of Forty and 50/100 dollars and cents in the 
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national currency of the United States of America, knowing at the time 
of said making, drawing, uttering, and delivering of said check that he, 
the said Conway E. Clarke, did not have sufficient funds in or credit 
with the bank for the payment of said check in full upon its presenta- 
tion; and he, the said Conway E. Clarke, did not pay the said James 
Lofland, the holder of said check, the amount due thereon within five 
days after receiving notice that said check had not been paid by said 
bank; : 
5 against the form of the statute in such case made and provided, 
and against the peace and Government of the United States of America. 
Whereupon, the said Attorney of the United States, who, in this 
behalf, prosecutes for the said United States, in manner and form as 
aforesaid, prays the consideration of the Court here in the premises, 
and that due proceedings may be had against the mid Conway E. C larke 
in this behalf to make him answer to the said United States touching and 
concerning the premises aforesaid. : 


Oliver Gasch  _ 
Attorney of the United States 
in and for the District of Columbia 


By: /S/ Wm, A. Dougherty 
His said Assistant 


Personally appeared B. D. Clarke before me this 22nd day of 
March, A.D. 1957, and being duly sworn according to law doth declare 
and say that the facts as set forth in the foregoing information are true. 


/s/ Wm. A. Dougherty 
Asst. Attorney of the United States 
in and for the District of Columbia 


US 1813-57 
7 JUDGMENT . 
June 21, 1957 
Judge Neilson | 
Judgment Guilty. Exceptions taken Appeal Bond reduced to 
$100,00 or 90 days. | Appeal Noted. $300. 00. 


See U.S. 1814-57. Appeal Bond $500. 00 
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8 JUDGMENT 

June 21, 1957 
Judge Neilson 

Judgment Guilty. 

$100. 00 or 90 days after U.S. 1813-57. 

Exceptions noted. 

Appeal Noted. 

Appeal Bond in case No. U.S. 1813-57 to apply. 


9 [Filed June 21, 1957] 
NOTICE OF APPEAL 

Name and address of appellant: 

Conway E. Clarke, 1830 Engleside Terrace, N. W. 
Name and address of appellant's attorney: 

Joseph V. Gartlan, Jr., 1701 K Street, N. W. 
Offense: Bad check (D.C. Code 22-1410) 
Date of Judgment or Order: June 21, 1957 
Brief Description of Judgment or Order: 


$100. 00 fine or ninety days in jail to run consecutively with 
sentence in U.S. 1814-57. 


Where confined, if not on bail: On bail. 

The above-named appellant hereby appeals to The Municipal Court of 
Appeals for the District of Columbia from the judgment or order above- 
mentioned. 


/s/ Joseph V. Gartlan, Jr. 
Attorney for Appellant 


10 [Filed June 21, 1957] 
NOTICE OF APPEAL 
Name and address of appellant: 
Conway E. Clarke, 1830 Engleside Terrace, N. W. 
Name and address of appellant's attorney: 
Joseph V. Gartlan, Jr., 1701 K St., N. W. 
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Offense: Bad Check (D.C. Code 22-1410) 
Date of Judgment or Order: June 21, 1957 
Brief Description of Judgment or Order: 


$100. 00 fine or ninety days in jail to run consecutively with 
sentence in U.S. 1813-57. 


Where confined, if not on bail: On bail 

The above-named appellant hereby appeals to The Municipal Court of 
Appeals for the District of Columbia from the judgment or order above- 
mentioned. | 


/s/ Joseph V. Gartlan, Jr. 
Attorney for Appellant 


12 [Filed June 27, 1957] 
STATEMENT OF ERRORS CLAIMED 
Comes now the defendant by his attorneys and claims the 


U.S. 1813-57 


following errors on the part of the Trial Court. 

1. The Court erred in denying defendant's motion for a directed 
verdict of acquittal at the close of the Government's case. 

2. The Trial Court erred in refusing to instruct the jury as re- 
quested by the defendant that if the defendant gave the check in question 
in payment of a pre-existing debt that defendant could not at the time of 
the issuance of the check have had the intent to _ which was an 
essential element of the crime charged. 

/s/ Joseph V. Gartlan, Jr. 
[Certificate of Service ] 


14. _—- [Filed June 27, 1957] U.S. 1814-57 
STATEMENT OF ERRORS CLAIMED _ 
Comes now the defendant by his attorneys and claims the 
following errors on the part of the Trial Court. : 
1. The Court erred in denying defendant's motion for a directed 
verdict of acquittal at the close of the Government's case. 
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2. The Trial Court erred in refusing to instruct the jury as re- 





quested by the defendant that if the defendant gave the check in question 
in payment of a pre-existing debt that defendant could not at the time of 
the issuance of the check have had the intent to defraud which was an « 
essential element of the crime charged. 

/s/ Joseph V. Gartlan, Jr. 
[Certificate of Service ] 


18 STATEMENT OF PROCEEDINGS AND EVIDENCE 
On March 22, 1957, the United States Attorney filed two infor- 

mations in the Municipal Court, Criminal Division, Criminal Nos. U.S. 
1813-57 and U.S. 1814-57, each charging the defendant with violation 
of the Bad Check Law, Title 22, Section 1410, District of Columbia 
Code, 1951 Edition. Information U.S. 1813-57 alleged that on January 
19,1957, the defendant, with intent to defraud, did make, draw, and 
utter to J.G. Lofland a check in the sum of $50. 00 drawn upon the 
Peoples National Bank of Charlottesville, Virginia, knowing at the time 
of making, drawing, and uttering that he did not have sufficient funds in 
the bank, and after receiving notice that the check had not been paid by 
the bank for lack of sufficient funds, the defendant failed to pay the 
amount due within five days after notice thereof. In information No. U.S. 
1814-57 the defendant was charged substantially the same except the 
defendant was charged with having uttered another check on January 5, 
1957, in the amount of $40.50. After filing of the two charges, defendant 
was granted a continuance until April 5,1957. On the latter date defen- 
dant being arraigned on both informations, entered a plea .of not guilty 
and demanded a jury trial, which was calendared for May 9,1957. On 
the latter date, the case was continued to May 23, 1957 by agreement. 
On the latter date, a second agreed continuance was entered to June 13, 

19 1957, on which date defendant was found guilty on each information 
after a trial by jury. On June 21, 1957, judgment was entered and 
defendant was sentenced to consecutive terms of $100 or 90 days in jail. 
An appeal bond was set in the amount of $300 and on June 21, 1957 the 
defendant filed a notice of appeal. 


eee 
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At the trial, James Lofland, the complaining witness, testified 
relative to Criminal No. 1813-57 that he was the proprietor of an up- 
holstering store in the 4800 block of Georgia Avenue, N. W. in the 
District of Columbia. He further stated that prior to November, 1956, 
he had also been the owner of a grocery store located in the same area; 
that defendant showed an interest in buying said grocery business, and 
that negotiations were carried on concerning the same; that there came 
a time when an agreement was reached regarding the sale subject to 
the condition that the District of Columbia Health Authorities would ap- 
prove defendant and issue him the necessary license or licenses; that at 
that time the cash register in the store contained Fifty Dollars ($50. 00) 
in cash and he (Lofland) agreed to allow this money to remain in the 
register pending the action of the District of Columbia Authorities; that 
no agreement or statements were made at this time as to whether he 
(Lofland) remained owner of the money or whether defendant was to be 
considered the owner; that in the agreement between them regarding pur- 


chase price, etc. no mention was made of this money,nor was it taken 


into consideration. 

Mr. Lofland then testified that there came a time when the matter 
of licenses was cleared, and that on January 19,1957, he met with defen- 
dant in what was now defendant's grocery store, and stated to defendant 
that he could either keep the fifty dollars and give Lofland a check for 
the same or that he (Lofland) would simply "take out" the same in cash. 
Defendant stated to him that he would prefer to give Lofland a check in 
the amount of fifty dollars, and did so. The check, according to the 
witness Lofland, "bounced" and was returned by the bank marked in- 

20 sufficient funds; that he (Lofland) approached defendant, notified 
him of this and defendant promised to pay; that defendant, in fact, did 
not pay and to date (June 13, 1957) still had not paid. | 

The complaining witness also testified relative to Criminal No. 
1814-57 that on January 5, 1957, he hada conversation with defendant, 
(who was then owner of the grocery store), regarding a milk bill which 
was then due and owing but which defendant was unable to pay to the 
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Chestnut Farms Dairy; that defendant requested Lofland in this tele- 
phone conversation, to pay the bill for him and that he would reimburse 
Lofland; that defendant, in fact, gave to Lofland later that day a check 
in the amount of $40.50, which was the amount of the milk bill Lofland 
had paid for defendant pursuant to the latter's request; that this check 
"bounced" and was returned by the bank marked insufficient funds; that 
he approached defendant, notified him of this and defendant promised 
to make the check good; that defendant, in fact, did not make the check 
good and to date (June 13, 1957) still had not paid. 

Two other Government witnesses, one William Ralph Reid, an 
employee of the Chestnut Farms Dairy, and one George Hewitt, an em- 
ployee of defendant in the grocery store, both corroborated facts and 
circumstances surrounding the transaction of January 5th. 

Thereafter, Sergeant B.D. Clark of the Check and Fraud Squad 
testified that he arrested defendant on March 21, 1957. The officer also 
testified that on questioning defendant subsequent to arresting him, 
defendant admitted uttering the two checks. However, during the course 
of the trial the fact of the utterance and subsequent return of the checks 
for insufficient funds was stipulated to by counsel for the defense. 

On cross-examination, Sergeant Clark was questioned as to 
whether or not defendant would have been prosecuted, if in fact, he had 
actually paid the checks during the intervening months. Sergeant Clark. 
stated that defendant might or might not have, depending on the circum- 

21 stances. On redirect Sergeant Clark testified that a determination 
to prosecute is up to the Office of the United States Attorney and not the 
Police Department or a complaining witness. He also testified that defen- 
dant was not immediately arrested when information regarding his check 
activities was first brought to the attention of the Check and Fraud Squad. 

Sergeant Clark testified, in effect, that this was in the interest 
of fair play to the defendant and that it was not the usual practice of this 
Squad to make immediate arrests in such cases. 

At the end of Sergeant Clark's testimony the Government offered 
in evidence as Government Exhibits #1 and #2 the two checks, which 
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previously had been marked for identification and so identified by 
several of the witnesses. The Government thereupon rested. 

The defendant's motion for judgment of acquittal: was based upon 
contentions that the checks in question were paid for antecedent debts; 
that the bad check law under which the defendant, was charged should 
be construed to negative intent to defraud in cases of antecedent debts 
and that the Government had not proved an intent to defraud. After 
argument by the Government, defendant's motion was denied, and 
defendant rested. Defendant requested an instruction to the effect that 
if the jury should find from the evidence that the checks in question 
were given for antecedent debts that the defendant, as a matter of law, 
could not have had an intent to defraud. This instruction was denied, 
but the Court thereafter instructed upon all the essentials of the law. 
The defense resting without having put in any testimony, counsel for the 
defendant announced to the Court that defendant did not contest the facts 
tended to be proved by the evidence of the Government and that defendant 
did not wish to offer any evidence in his own behalf. 


/s/ George D. Neilson 
JUDGE : 
Municipal Court. 
Oct. 10, 1957 
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Before ROVER, Chief Judge, and HOOD and QUINN, Associate 
Judges. 


QUINN, Associate Judge: Appellant was charged in two infor- 
mations with two violations of Code 1951, 22-1410, the "worthless" 
check wept A jury convicted him of each offense, and this appeal 


followed. 

The evidence on behalf of the government disclosed that in 
November 1956 appellant offered to purchase a grocery business owned 
by the complaining witness. An agreement was reached between the 
parties regarding the sale, subject to the approval of the health au- 
thorities. At that time the cash register in the grocery store contained 
$50. The complainant agreed to allow the money to remain there pending 
the action of the health aithorities, but no agreement was made as to its 
ownership. The necessary approval of the authorities was obtained, and 
appellant became the owner of the store. Subsequently, the complainant 
met appellant in the store and stated that appellant could either keep the 


1/ “Any person within the District of Columbia who, with intent to de- 
fraud, shall make, draw, utter, or deliver any check, draft, or order 
for the payment of money upon any bank or other depository, knowing 
at the time of such making, drawing, uttering, or delivering that the 
maker or drawer has not sufficient funds in or credit with such bank or 
other depository for the payment of such check, draft, or order in full 
upon its presentation, shall be guilty of a misdemeanor and punishable 
by imprisonment for not more than one year, or be fined not more than 
$1, 000 or both. As against the maker or drawer thereof the making, 
drawing, uttering, or delivering by such maker or drawer of a check, 
draft, or order,, payment of which is refused by the drawee because of 
insufficient funds of the maker or drawer in its possession or control, 
shall be prima facie evidence of the intent to defraud and of knowledge 
of insufficient funds in or credit with such bank or other depository, pro- 
vided such maker or drawer shall not have paid the holder thereof the 
amount due thereon, together with the amount of protest fees, if any, 
within five days after receiving notice in person, or writing, that such 
draft or order has not been paid. The word "credit", as used herein, 
shall be construed to mean arrangement or understanding, express or 
implied, with the bank or other depository for the payment of such 
check, draft, or order." 
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$50 and give him a check for it, or that he would simply "take out" the 
money in cash. Appellant gave him a check which was later dishonored. 

There was also evidence that while appellant was operating the 
store, he incurred a milk bill of $40.50. He requested the complainant 
in a telephone conversation to pay the bill, stating that he would reim- 
burse him. Later the same day appellant gave the complainant a check 
for $40.50, which was the amount that the complainant had paid to the 
dairy pursuant to appellant's request. This check, too, was returned 


for insufficient funds. 


Appellant stipulated that the checks were issued and dishonored, 


but offered no evidence in his own behalf. His sole defense, which was 
raised by a motion for a directed verdict, and the only assignment of 
error here, is that an essential element of the offense, fraudulent intent, 
was not proved. His position is that the presumption of fraudulent intent 
created by the statute, when utterance and dishonor of the checks are 
shown, was overcome by the government's own evidence indicating that 
the checks were given in payment of an antecedent debt. 

Whether the checks were in fact given for pre-existing debts is 
not entirely clear. With regard to the first check the record does not con- 
clusively show that the money was left in the cash register merely for 
safekeeping, as a loan in order to keep the business operating, or for 
what reason. If it was left there only for safekeeping, and appellant had 
no right or claim to it, the subsequent issuance of a check for it would 
be simply the equivalent of "cashing" a check for present value, and thus 
not payment of an antecedent debt. The exact nature and circumstances 
surrounding the second transaction are also not clear, but it does appear 
that the check was given sometime, though probably only a few hours, 
after the complainant paid the milk bill, and consequently we believe that 
this check was issued to discharge an antecedent dept.2/ In view of the 
uncertainties in the record with respect to the first check we would not 
reach the question raised by appellant in that case, but we think that the 


2/ Cf. State v. Goerdes, 48 N.J.Super, 293,137 A. 2d 100, 101-02 (1957). 
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conviction involving the second check does fairly pose the problem. In 
any event the result would be the same, for in our view the fact that a 
check is issued for a past-due obligation does not preclude a conviction 
under this statute. 

The precise question raised in the instant case has not heretofore 
been considered in this jurisdiction, and other courts which have passed 
on it are in direct conflict. One line of authorities holds that the giving 
of a check, which is subsequently dishonored, in payment of an antece- 
dent debt is not a violation of the statute because the payee has not been 
deprived of any right or anything of value, and consequently the pre- 
sumption of fraudulent intent is conclusively rebutted. The leading case 
supporting this view is Berry v. State, 153 Ga.169, 111 S.E. 669, 35 
A.L.R. 370 (1922).2/ 

On the other hand, the majority of the courts have taken the posi- 
tion that the fact that the check is issued for a pre-existing obligation 
does not of itself conclusively overcome the presumption of fraudulent 
intent created by the statute; and in the absence of any other evidence 
rebutting the presumption, it is no defense at all. Two arguments are 
advanced for these holdings. First, a person who issues a check for a 
past-due debt always expects to acquire some advantage thereby, for 
example, an extension of time, or a respite from the demands of his 
creditor. Thus he may be said to have obtained some value. Secondly, 
the evident purpose of ''worthless" check statutes is to suppress the 
negotiation of "bad" checks in the business community. Such a statute, 
unlike a general false pretenses statute, is directed at a specific act, 
the issuance of a check with the intent to defraud for which there are no 
covering funds on deposit, and makes no distinction between a check is- 
sued for present value and one for an antecedent debt. To read sucha 
distinction into the statute would to a large extent frustrate its purpose. 
The leading case for this position is State v. Lowenstein, 109 Ohio St. 393, 


3/ See also the following annotations: 35 A.L.R. 375, 387-88; 43 A. L. R. 
49, 51;95 A.L.R. 486, 500-01. 
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142 N.E. 897, 35A.L.R. 361 (1924).- 4/ 

It is our conclusion that the majority rule is Basel on the sounder 
reasoning and accordingly we adopt it. 2/ Thus, in the instant case, the 
fact that one or both of the checks were given in payment of an antecedent 
debt did not destroy the presumption of fraudulent intent; and since appel- 
lant offered no evidence on the point, a prima facie case was established 
by the government which the court properly permitted to go to the jury. 

Affirmed. 


47 See also the annotations referred to in note 3. 


5/ See, for example, People v. Humphries, 226 App. Div. 500, 234 

N. Y. S. 688, 692 (1929); People v. Nibur, 238 App. Div. 233, 264 N. Y.S.. 
148, 149 (1933); People v. Williams, 69 Cal. App. 169, 230 P. 667, 668- 
69 (1924): State v. Bradley, 190 Wash. 538, 69 P. 2d 819, 822-23 ’(1937); 
State v. Meeks, 30 Ariz. 436, 247 P. 1099 (1926): Smith v. State, 206 
Ark. 154, 174 S. W. 2d 555, 556 (1943). 


26 MONDAY, APRIL 7, 1958 
The Court met pursuant to adjournment. Present: The Honorable 
Andrew M. Hood and Thomas D. Quinn, Associate Judges. 
Before: Leo A. Rover, Chief Judge, Andrew M. Hood and Thomas 
D. Quinn, Associate Judges. 
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CONWAY ELLIS CLARKE, 3 
Appellant, 
Vv. Nos. 2094 and 2095 


UNITED STATES, a October Term, 1957 


Appeals from the Municipal Court for the District of Columbia, 
Criminal Division. These causes came on to be heard on the transcript 
of the record from the Municipal Court for the District of Columbia, and 
were argued by counsel. On consideration whereof, It is now here ordered 
and adjudged by this Court that the judgments of the said Municipal Court, 
in these causes, be and the same are hereby, affirmed. 


April 7, 1958. Thomas D. Quinn, 
i ae ce Ke ce oe ee eS Associate Judge. 
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QUESTIONS PRESENTED 


1. Viewing the evidence in a light most favorable to the 
Government, does the record disclose facts from which the jury 
might conclude that the checks were given for present value, 
and not in payment of antecedent debts? 

2. Where the statute provides that the dishonor of a check, 
and failure of the maker to pay the amount due thereon within 
five days after notice is given, constitutes prima facie evidence 
of intent to defraud, and such uncontradicted evidence is in- 
troduced, must the trial court direct a verdict of acquittal 
upon & bare showing that the check was given in payment of 
an antecedent debt? 


(1) 
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Counterstatement of the case 
Statutes involved 


I. There was sufficient evidence tending to show intent to de- 
fraud to submit the case to the jury even under appel- 
lant’s construction of the statute 


. e §§ 22-1201, 1206, 1207, 2201, 2202, 2203, 2205 
. C. e § 22-1301, Supp. VI, 1951 
Cong. Rec. 252 (1921) 








BRIEF FOR APPELLEE 
GAnited States Court of Appeals — 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,430 
No. 14,431 


Conwar BE. CLarke, aAPPecLaANT 
v. 
Unrrep States or AMERICA, APPELLEE 


APPEAL FROM THE MUNICIPAL COURT OF APPEALS FOR THB 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


These are separate appeals from two misdemeanor convic- 
tions for violations of the local worthless check statute (D. C. 
‘Code § 22-1410, 1951 ed.). Trial by jury was before the Mu- 
nicipal Court, Criminal Division. Consecutive sentenoes of 
ninety days or $100.00 were imposed. The convictions were 
both affirmed by the Municipal Court of Appeals without dis- 
sent (J. A. 9-13). This Court granted petitions for allowance 
of appeals, as provided by D. C. Code § 11-773. The sole 
allegation of error is that the trial court should have directed 
a verdict of acquittal in each case. The facts set forth herein 
are all taken from the Statement of Proceedings and Evi- 
dence (J. A. 6-9). No transcript of the trial proveedings was 
prepared. 


(1) 
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Criminal No. 1813-57 


Mr. James C. Lofland, payee of the checks in question and 
the principal witness for the prosecution, testified as follows: 
He is the proprietor of an upholstering store in the 4800 block 
of Georgia Avenue NW., in the District of Columbia. Prior 
to November, 1956, he also owned a grocery store in the same 
area. Appellant became interested in buying the grocery 
store, and, after negotiations, an agreement was reached for 
its sale subject, however, to licensing approval of the local 
health authorities. At this time the cash register in the store 
contained $50.00 in cash. Mr. Lofland agreed to allow the 
money to remain there pending the approval of the health 
authorities. The purchase price of the store did not take into 
account the fifty dollars, and no agreement or statements were 
made, at this time, as to the money. The necessary licenses 
were obtained, and appellant became the owner of the store. 
Subsequently, on January 19, 1957, Mr. Lofland met appel- 
lant in the store and stated he would “take out” fifty dollars 
in cash from the register, or, in the alternative, appellant 
could keep the fifty dollars and give him a check for that 


amount. Appellant told Mr. Lofland that he would prefer to 
give him a check, and he did so. The check was subsequently 
returned with the notation “insufficient funds.” Appellant 
was notified by Mr. Lofland that the check was dishonored, 
promised to pay the sum, but never did. 


Criminal No. 1814-57 


On January 5, 1957, (two weeks before the first worthless 
check was written) appellant, who was then the owner of the 
-grocery store, had a telephone conversation with Mr. Lofland 
regarding a milk bill appellant owed to the Chestnut Farms 
Dairy. Appellant was unable to pay the bill, asked Mr. Lof- 
land ‘to do so, and promised to reimburse him. Later that 
same day appellant gave Mr. Lofland a check for the amount 
in question, Mr. Lofland having paid the milk bill. Although 
the record indicates that appellant presented his check to 
-Mr. Lofland after Mr. Lofland paid the milk bill, it is silent 
as to the length of time, be it minutes or hours, that elapsed 
between these two transactions. Appellant was subsequently 
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notified that his check was dishonored, and he promised to 
make it good but never did. 

Appellant presented no evidence, announced to the court 
that he did not contest the facts tended to be proved by the 
Government’s evidence, and moved for judgment of acquittal 
in each case. His motions were denied, and the cases were 
submitted to the jury under instructions not questioned on 
appeal. Verdicts of guilty as charged were returned. 


STATUTES INVOLVED 


District of Columbia Code, § 22-1410, provides: 


Any person within the District of Columbia who, 
with intent to defraud, shall make, draw, utter, or de- 
liver any check, draft, or order for the payment of 
money upon any bank or other depository, knowing at 
the time of such making, drawing, uttering, or deliver- 
ing that the maker or drawer has not sufficient funds 
in or credit with such bank or other depository for the 
payment of such check, draft, or order in full upon its 
presentation, shall be guilty of a misdemeanor and 
punishable by imprisonment for not more than one 
year, or be fined not more than $1,000, or both. As 
against the maker or drawer thereof the making, draw- 
ing, uttering, or delivering by such maker or drawer of 
a check, draft, or order, payment of which is refused by 
the drawee because of insufficient funds of the maker or 
drawer in its possession or control, shall be prima facie 
evidence of the intent to defraud and of knowledge of 
insufficient funds in or credit with such bank or other 
depository, provided such maker or drawer shall not 
have paid the holder thereof the amount due thereon, 
together with the amount of protest fees, if any, within 
five days after receiving notice in person, or writing, 
that such draft or order has not been paid. The word 
“credit,” as used herein, shall be construed to mean 
arrangement or understanding, express or implied, with 
the bank or other depository for the payment of such 
check, draft, or order. 
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_ District of Columbia Code, § 11-772 {c), provides: 


2 » * bed 


If the issues of fact shall have been tried by jury, ‘The 
Municipal Court of Appeals for the District of Colum- 
bia shall review the case only as to matters of law. If 
the case shall have been tried without a jury, The Mu- 
nicipal Court of Appeals for the District of Columbia 
shall have the power to review both as to the facts and 
the law, but in such case the judgment of the trial court 
shall not be set aside except for errors of law or unless 
it appears that the judgment is plainly wrong or without 
evidence to support it. 
SUMMARY OF ARGUMENT 

The trial court’s refusal to direct verdicts of acquittal may 
be sustained on either of two grounds: 

First. There is evidence in the record to support a finding 
that the two checks were not given to satisfy antecedent debts, 
but were given in return for valid consideration. Appellant’s 
contention, that the convictions cannot be sustamed because 
the evidence conclusively shows that the checks were given to 
satisfy pre-existing debts, is without foundation in the record, 
and for that reason alone, must be rejected. 

Second. Even assuming that the evidence conclusively 
shows that the two checks were given to discharge pre-exist- 
ing debts, the issue of intent to defraud remained a question 
of fact to be resolved by the jury. As stated by the court below 
in adopting the rule adhered to by a majority of the state 
courts: “* * * the fact that one or both of the checks were 
given in payment of an antecedent debt did not destroy the 
presumption of fraudulent intent; and since appellant offered 
no evidence on the point, a prima facie case was established 
by the government which the court properly permitted to go 
to the jury.” 





There was sufficient evidence tending to show intent to de- 
fraud to submit the case to the jury even under appellant’s 
construction of the statute 


Appellant’s brief is devoted almost entirely to arguing that 
judgment of acquittal should have been granted in both cases 
because the checks were given in payment of pre-existing 
debts. However, before this question is reached, it must ap- 
pear conclusively from the evidence that the checks were 
given solely to satisfy antecedent debts, and not for fresh con- 
sideration. The burden is on appellant, as the moving party 
in this Court, to demonstrate that the record supports the 
argument he advances on appeal. Appellant has not sustained 
that burden, for the record shows, at the very least, that the 
evidence bearing on this issue presented a question of fact to 
be resolved by the jury. Certainly, the evidence does not con- 
clusively show that payment in both cases was for antecedent 
debts. And, if it does not, the convictions must be affirmed, 
even if appellant’s construction of the statute is correct. 

It is fundamental that “Upon a motion for judgment of ac- 
quittal, the trial judge must assume the truth of the Govern- 
ment’s evidence and give to the Government the benefit of all 
legitimate inferences to be drawn therefrom.” Thomas v. 
United States, 93 U. S. App. D. C. 392, 393, 211 F. 2d 45, 46 
cert. denied, 347 U.S. 969 (1954). It must also be remembered 
that appellant put on no evidence, and announced at trial that 
he did not contest the facts tended to be proved by the Govern- 
ment’s evidence. Viewing that evidence in a light most favor- 
able to the Government, it is clear that the jury could have 
found that the checks were given for new value received, and 
not in payment of stale debts. 


The January 19th Check (No. 1813-57) 


Fifty dollars, belonging to Mr. Lofland, were left in the 
cash register at the time the grocery store was sold to appel- 
lant. The money was not taken into consideration in deter- 
mining the purchase price of the store. Nor was any express 
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agreement reached between the parties with respect to the 
sum. On the day in question, Mr. Lofland returned to the 
store to collect his fifty dollars. He told appellant that he 
could either keep the fifty dollars and give him a check, or 
else he (Lofland) would simply “take out” that sum in cash. 
From this evidence it would have been reasonable for the jury 
to conclude that Mr. Lofland, on the day in question, had a 
right to remove the fifty dollars from the register, and perhaps 
as important, appellant recognized Lofland’s right to do so. 
Under basis principles of contract law, there was adequate 
consideration to support a contract. Certainly there was value 
received by appellant. Mr. Lofland refrained from taking 
fifty dollars from the cash register, which it was agreed he had 
a right to do. The detriment he thereby suffered worked to 
appellant’s advantage. Appellant was able to retain posses- 
sion of fifty dollars in cash by delivering a worthless prom- 
issory note. In other words, in reliance on appellant’s check, 
Mr. Lofland gave up something of value. The jury, therefore, 
could have concluded that the check was given with intent 
to defraud, even under appellant’s construction of that phrase. 


The January 5th Check (No. 1814-57) 


Appellant asked Mr. Lofland to pay a bill owed by appellant 
to the Chestnut Farms Dairy. In return for doing so Mr. 
Lofland was given a check by appellant for the amount owed. 
Although the bill owed to the Dairy was a pre-existing debt, 
the transaction by which Mr. Lofland was substituted as the 
Dairy’s debtor in consideration of reimbursement by appellant 
is properly characterized as a novation. 

Whether the check was given for an antecedent debt, as 
appellant claims, or whether it was given for fresh considera- 
tion, depends on the terms of the novation. Thus, if Mr. 
Lofland agreed to pay the Dairy debt in return for appellant’s 
check, then it is clear that the check was given for new value, 
and not in payment of an antecedent debt. If, on the other 
hand, Mr. Lofland agreed to pay the Dairy debt in return for 
@ promise of reimbursement at some later date, and the check 
was subsequently given at such later date in satisfaction of 
the promise, then it may be argued that the check was given 
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in satisfaction of an antecedent debt. Which of the two al- 
ternatives is correct depends, of course, on what the parties 
intended. The testimony at trial regarding such intention 
is ambiguous. The record establishes that these transactions 
all occurred on the same day, but that the milk bill was paid 
by Mr. Lofland before appellant delivered his worthless check. 
The record, however, is silent as to the period of time, be it 
minutes or hours, that elapsed between these two events. If 
the time lapse was short, the more reasonable inference to be 
drawn is that Mr. Lofland paid the milk bill in reliance on 
delivery of the check, and not in reliance on 2 promise of re- 
imbursement at some future date. The shorter the time lapse, 
the more reasonable the inference. And even if a few hours 
had elapsed, the jury nevertheless might view these events as 
constituting one single transaction. 

It is therefore evident that the foundation upon which 
appellant’s principle argument is built is without support 
in the record. Appellant’s principle argument is that the 
trial court should have directed a verdict of acquittal be- 
cause the Government failed to introduce sufficient evi- 
dence of intent to defraud to submit the case to the jury. 
Appellant concedes that evidence was introduced which 
proved issuance of the check, its subsequent dishonor, and 
failure of the maker to pay the amount due within five days 
after personal notice was given. Such evidences constitute 
prima facie evidence of intent to defraud. Appellant argues, 
however, that. the jury could not have found intent to de- 
fraud because such prima facie evidence was rebutted by other 
evidence showing conclusively that the check was given to 
satisfy an antecedent debt. As noted above, however, the 
record does not support appellant’s assertion that the only 
inference to be drawn from the testimony is that the check 
was given for an antecedent debt. The jury could have 
concluded that the check was given in consideration of 
Mr. Lofland’s payment of appellant’s milk bill, and not in 
payment of an antecedent debt. 





II 


The fact that a check is given in payment of an antecedent 
debt does not destroy a prima facie showing of intent to 
defraud; the issue of intent to defraud remains a factual 
one to be resolved by the jury 


If the Court should agree with appellant that the evidence 
shows conclusively that the checks were given to satisfy al- 
ready existing debts, the issue then presented is: Where 
prima facie evidence of intent to defraud is established, must 
the trial court automatically direct a verdict of acquittal 
merely upon a showing that the check was given to satisfy 
an antecedent check? 

The worthless check statute permits, but does not require, 
the jury to infer intent to defraud from the fact of dishonor 
and the failure of the maker to pay the amount due within 
five days after notice is given. It is clear from the legislative 
history that this permissible presumption was written into 
the statute because of the difficulty that would otherwise be 
encountered in establishing prima facie evidence of intent to 
defraud: Neither the statute nor the presumption created 
therein makes any mention of a check given to pay an ante- 
cedent debt. In effect appellant asks this Court to rewrite 
the statute, so that the presumption will be rendered in- 
operative in a special class of cases. Had Congress wanted 
to limit the application of the presumption it could easily 
have carved out the exception now sought by appellant. The 
Government’s position is that taken by the majority of the 
courts and by the court below: “* * * the fact that the check 
is issued for a pre-existing obligation does not of itself con- 
clusively overcome the presumption of fraudulent intent cre- 
ated by the statute; and in the absence of any other evidence 
rebutting the presumption, it is no defense at all.” Clarke 
v. United States—A2d—, — (D. C. Mun. App. 1958), 
J. A. 12. 


* See 62 Cong. Rec. 252-253 (1921). 
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Appellant urges‘that he could not have had intent to de- 
fraud because “no consideration of any kind passed from the 
payee to the maker of the checks as a result of the delivery. 
of the checks”. (Brief for appellant, p.8). The short answer 
to this argument is that one obviously can be guilty of intent 
to defraud without having successfully accomplished his pur- 
pose. Moreover, under appellant's construction of the statute, 
its enactment by Congress was a useless act. The worthless 
check statute became law in 1922. There already existed at 
that time the false pretense statute (D. C. Code § 22-1301, 
Supp. VI, 1951), enacted in 1901, which provides: “Whoever, 
by any false pretense, with intent to defraud, obtains from 
any person anything of value, * * *.” Hence, if anything of 
value is obtained by the delivery of a worthless check, the act 
is made a crime under the more serious false pretense law.? 
The worthless check statute, on the other hand, significantly 
omits any reference to “anything of value”. State v. Meeks, 
30 Ariz. 436, 247 P. 1099 (1926), notes the same distinction 
in the Arizona laws, and concludes that a bad check offense 
is committed although ne property changes hands. 

And, of special significance, the false pretense statate pro- 
vides that if the property obtained is valued at less than $100, 
the maximum penalty is one year in prison or a fine of $200; 
but if the property obtained is worth more than $100, the mini- 
mum penalty is a year in prison, and the maximum is three 
years. In all other offenses in the D. C. Code dealing with the 
various forms of larency the penalty which may be imposed 
depends upon the amount of money converted. However, 
the worthless check statute contains no such distinction. One 
convicted thereunder is guilty only of a misdemeanor, no mat- 
ter what the size of the check uttered. This is strong evidence 
that the worthless check statute is not directed at the taking 
of property, but at the issuance of bad checks.‘ The Supreme 


"E. g., Clagett v. United States, 53 App. D. C. 134, 289 Fed. 582 (1923) ; 
Green v. United States, 88 U. S. App. D. C. 249, 188 F. 2d 48, cert. denied 
3A1 U. 8.955 (1951). 

*D. C. Code § 22-1201, 1206, 1207, 1301, 2201, 2202, 2208, 2205. 

“Compare the Alabama and West Virginia statutes, both of which 
specifically require that something of value be obtained by the issuance 
of the worthiess check. Pape v. State, 24 Ala. 456, 136 So. 480 (1981); 
State v. Pishner, 72 W. Va. 608, 78 S. E. 752 (1913). 
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‘Court of Washington, in interpreting a statute substantially 
identical to the instant one, held as follows: 


The gist of the offense under this section of the statute 
is not the obtaining of something of value by fraud or 
by giving a worthless check, the gist of the statutory 
offense here in question being in drawing or delivering, 
with fraudulent intent, a check, knowing that no funds 
are on deposit to pay the same. The statute contains 
no provision to the effect that any property must be 
procured on or for the check. Such an offense is cov- 
ered by another section of the Criminal Code. Com- 
mon business experience tells us that the evils sought 
to be prevented by the statute were serious in their 
nature and of frequent occurrence. It is equally evi- 
dent that the statute is a strict one, and the gist of the 
offense lies in the intent to defraud and the knowledge 
of the worthlessness of the check. We are convinced 
the statute may be violated by the giving of a worth- 
less check in purported payment of a past-due indebted- 
ness. Whether in any individual case the statute has 
been violated is, of course, a question for the court and 
jury. 

State v. Bradley, 190 Wash. 538, 546, 69 P. 2d 819, 822 (1937). 

The question whether a statute which makes “intent to de- 
fraud” an element of the crime thereby requires proof of actual 
loss has long been settled by the Supreme Court of the United 
States. Forgery, a crime similar in some respects to worth- 
less check writing, requires an “intent to defraud” but no prop- 
erty loss. United States v. Plyler, 222 U.S. 15, 17 (1911). The 
Supreme Court there said: 


It must now be regarded as established that “it is not 
essential to charge or prove an actual financial or prop- 
erty loss to make a case under the statute.” [Citations 
omitted. ] 

Confronted with the same issue raised here the Supreme 
Court of Ohio held that “Financial damage is not necessary 
to the existence of fraud.” State v. Lowenstein, 109 Ohio 
St. 393, 400, 142 N. E. 897, 898 (1924). The court cited the 
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Plyler case, and relied in part on a dictionary definition of 
fraud ( a “deception deliberately practiced with a view to gain- 
ing an unlawful or unfair advantage”). The court added 
(109 Ohio St. at 402, 142 N. E. at 899): 


The statute is silent as to the issue of checks for a 
past-due obligation. It does not state that the issue 
of a check under such circumstances establishes or nega- 
tives intent to defraud. It provides, however, that the 
return of the check is prima facie proof of “intent to 
defraud, and knowledge of insufficient funds in, or credit 
with, such bank or other depository.” That is, the 
statute places the knowledge of the insufficiency of 
funds on the same plane as intent to defraud, and thus 
makes proof of such knowledge evidence of intent to 
defraud. 


And the same conclusion was reached in State v. Meeks, 
30 Ariz. 436, 441, 247 P. 1099, 1100 (1926) where the following 


analysis appears: 


One who gives a check in payment of a past-due 
debt, knowing he has not the funds or credit with 


which to meet it, has a reason for doing it. Evidently 
he intends to gain some advantage; either to lead the 
payee to think the debt is paid and stop him from 
pressing for payment, or to delay the institution of an 
action to collect it. 

And the same view prevails in California. In People v. 
Williams, 69 Cal. App. 169, 173, 230 P. 667, 669 (1924), the 
court said: 

When the check has been drawn, issued, and delivered 
to the payee with intent to defraud, and there is no 
money in the bank with which to pay the same, and 
the drawer has knowledge of such want of funds, the 
crime is complete, even though the person to whom 
such check is delivered is not thereby disadvantaged 
or placed in any worse position than formerly existed. 
* * * In all cases where a debt or obligation exists, 
and a worthless check is given in payment thereof, even 
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though a receipt is executed, it is held that the debt is 
not paid and the prior obligation still exists. It can 
searcely be argued with reason that, under such cir- 
cumstances, the crime of the offending party would 
in any wise be lessened because of the fact that the 
existing legal obligation has not been discharged. If 
@ consideration were necessary, it is evidence that the 
delay occasioned by the issuance of such spurious paper 
would furnish the same." 
And in Arkansas: 

He had received the money before, and the check 
was for payment of the money previously obtained. 
There is nothing in the statute here involved which 
requires that the consideration for the check be a value 
received contemporaneously with the drawing of the 
check* 


So too in this case. The fact that a check is given for an 
existing debt, by itself, does not conclusively rebut a showing 
of fraudulent intent. The issue of intent ¢o defraud remains 
& question of fact, to be decided by the jury. The holding 
of the court in State v. Lowenstein, supra, squarely covers this 
case.” The rule in New York is the same. In People v. 
Humphries, 226 App. Div. 500, 503, 234 N. Y. S. 688, 692 
(1929) the court said: 

The defendants in this case rely upon several de- 
fenses, one of which is that this check was given for a 
past-due indebtedness. This is not a defense. If the 
check was issued by these defendants with intent to 
defraud, they might be convicted. 


* See also People v. Kehn, 41 Cal. App. $03, 182 P. 808 (1919). 

* Smith v. State, 174 S. W. 2d 555, 556, 206 Ark. 154, 156 (1943). 

"The court stated that the sole issue is: “Does the giving of a check 
drawn on a bank wherein there are insufficient fomds to pay the same 
when the check is given for a past consideration, constitute a prima facie 
violation of Section 710-176 of the General Code?” (109 Ohio St. at 394, 
142 N. E. at 897). The court’s answer was in the affirmative. 
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And in People v. Mibur, 238 App. Div. 233, 264 N. Y_S. 148, 
149 (1933): 


It is immaterial that the check may have been de- 
hvered for payment of 2 past indebtedness, provided 
the fraudulent intent exists. 


Appellant relies on State v. Riccardo, 32 N. J. Super. 89, 107 
A. 2d 807 (1954), which cites these two New York decisions 
and the Lowenstein decision for the proposition that where a. 
check is given for past, consideration there must be introduced 
some independent evidence of fraud above and beyond the 
statutory prima facie evidence before the case can go to the 
jury. However, as shown above, these cases do not stand for 
this proposition and apparently have been misconstrued by 
the Riccardo decision. State v. Lowenstein and the New York 
cases hold that where the government makes out a prima facie 
case the jury must decide the question of intent to defraud 
even though it is shown that payment was for an existing debt. 
State v. Riccardo, supra, and Berry v. State, 153 Ga. 169, 111 
S. E. 669 (1922) (discussed and relied on at pp. 8-10, appel- 
lant’s brief) are to the contrary, and represent the minority 
view, which apparently regards the gist of the statute as the 
fraudulent obtaining of property. 

In this jurisdiction, however, the false pretense statute 
makes criminal the fraudulent obtaining of property by de- 
livery of a worthless check. See p. 9, above. The worthless 
check statute serves another purpose. It is not aimed at the 
unlawful taking of property, but at the evil of putting worth- 
less checks into circulation, knowing them to be worthless. As 
stated by the Municipal Court of Appeals: 


“* * * [the statute] makes no distinction between a 
check issued for present value and one for an antecedent, 
debt. To read such a distinction into the statute would 

to a large extent frustrate its purpose.” (J. A. 12.) 
Appellant’s position is that a verdict of acquittal must be 
directed if it appears that the check was given to satisfy an 
old debt. We believe the Municipal Court of Appeals, in fol- 
lowing the majority of jurisdictions, adopted a more reasonable 
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rule in holding that, where prima facie evidence of intent to 
defraud is introduced, the fact that a check is given for a pre- 
existing debt, by itself, does not conclusively rebut the prima 
facie showing. The issue of intent to defraud remains a 
question of fact, to be decided by the jury. 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
Municipal Court of Appeals be affirmed. 
Ottver GascH, 
United States Attorney. 
Cart W. BELCHER, 
Louis M. Karan, 
Assistant United States Attorneys. 
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